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Statement of Questions Presented 

1. Did the District Court err in holding as a matter of 
law that under no conceivable state of facts which might 
be proved in support of the allegations of the complaint 
could plaintiffs be injured or suffer “legal wrong” as a 
result of Quantity-Limit Rule 203-1 promulgated by the 
Federal Trade Commission? 

2. Does the District Court for the District of Columbia 
have jurisdiction to restrain the individual members of the 
Federal Trade Commission from putting into effect said 
Quantity-Limit Rule 203-1 when such Rule was promul¬ 
gated by unlawful procedure and contains fatal substantive 
defects and will cause such injury and “legal wrong”? 

3. Does a complaint which alleges irreparable injury 
and “legal wrong” resulting from the unlawful promulga¬ 
tion of a final administrative rule state a claim upon which 
relief can be granted? 
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ALL IE D TIRE & BATTERY COMPANY, an Illinois Corporation; ACE 
TIRE & VULCANIZING CO., an Illinois Corporation; ASSOCIATED 
TIRE AND BATTERY CO, an Illinois Corporation; ARTHUR BUNGE, 
OTTO DETERS, ALFRED SPELLMEYER, and JOSEPH HINES, co¬ 
partners, doing business as BUNGE’S GAS & TIRES; WM. J. CASSIDY 
TIRE & AUTO SUPPLY CO, an Illinois Corporation; CONSUMERS 
TIRE & SUPPLY COMPANY INC, an Illinois Corporation; STUART 
DiJONG, doing business as STU DuJONG; DUNNE GENERAL TIRE 
AND SUPPLY COMPANY, an Illinois Corporation; SAMUEL M. 
DUXLER, doing business as SAMUEL M. DUXLER & CO.; AL FRANK, 
doing business as AL’S TIRE SALES & SUPPLY CO.; HARRY HARRIS 
and KATHERINE J. HARRIS, co-partners, doing business as HARRIS 
TIRE CO.; ALBERT G. HOPPE, doing business as THE HOPPE COM¬ 
PANY; PAUL JACOBS, doing business as CENTRAL TIRE CO.; 
THOMAS D. JONES and CHARLES A. HALGREEN, doing business as 
GIBSON SERVICE; AL B. MAIER AND COMPANY, INC, an Illinois 
Corporation; JOSEPH J. MOSS and MORTON MOSS, co-partners, doing 
business as CHICAGO TIRE & SUPPLY CO.; H. J. NACHTMAN CO, 
an Iowa Corporation; NATIONAL BATTERY & SUPPLY COMPANY, 
an Illinois Corporation; ELON G. PEARSON, doing business as PEAR¬ 
SON’S AUTO SUPPLY; JACK PEKOE and PHIL PEKOE co-partners, 
doing business as ACORN TIRE & SUPPLY CO.j ALFRED H. PERL¬ 
MAN, INC, an Illinois Corporation; GEORGE C. PETERSON CO, a 
Delaware Corporation; SAMUEL POSTMUS and HARRY REITSMA, 
co-partners, doing business as WENTWORTH TIRE SERVICE; 
ARTHUR RICHMOND doing business as SOUTH TIRE SERVICE; 
ROCKFORD TIRE & VULCANIZING CO, an Illinois Corporation; 
MORRIS ROTTMAN, doing business as MUNICIPAL TIRE CO.; 
CHARLES SCHOULDA, doing business as SCHOULDA’S TIRE & 
BATTERY SUPPLY CO, SERLIN TIRE CO, an Illinois Corporation; 
SMITH OIL & REFINING CO, an Illinois Corporation; VICTOR 
STANFA and JOSEPH STANFA. doing business as STANFA BROS. 
TIRE CO.; LOUIS A. STORTO, ANGELINE STORTO, JOSEPH 
STORTO, MARIE STORTO. and JOSEPHINE STORTO, co-partners,' 
doing business as RACINE AUTO & HOME SUPPLY CO.; TERMAN 
TIRE & SUPPLY CO, an Illinois Corporation; UNITED STANDARD 
PRODUCTS, INC, an Illinois Corporation: WERD & SCHAEFER, INC, 
an Illinois Corporation; YANTIS-HARPER COMPANY, an Arkansas 
Corporation, 

Plaintiffs-Appellants, 
v. 

FEDERAL TRADE COMMISSION, JAMES M. MEAD, LOWELL B. 

MASON, JOHN CARSON, and STEPHAN J. SPINGARN, 

Defendants-A p pellets. 


APPEAL FROM ORDER OF THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT 
OF COLUMBIA 


•a. 


BRIEF FOR APPELLANTS 


Jurisdictional Statement 

These appellants adopt the Jurisdictional Statement of 
the appellants contained in the Joint Brief filed by other 
appellants in Nos. 11644-52 to 11662-52, except Nos. 11648- 
52 and 11660-52. 


Statement of Case 

These appellants adopt the Statement of Case con¬ 
tained in the Joint Brief aforesaid. Because of the exist¬ 
ence of an element in this appeal, alluded to in the argu¬ 
ment, appellants here state additional facts material to 
the consideration of the questions presented. Since the 
matter is here upon the pleadings, a concise summary of 
the complaint is appropriate. 

The appellants (hereinafter called dealers) are 35 inde¬ 
pendent dealers who have been in the replacement rubber 
tire and tube business for periods of time varying from 
1 year to 46 years, with an average of 23 years, and have 
annual sales volumes of tires and tubes ranging from 
$13,000 to $800,000, totaling almost $10,000,000 annually, 
and averaging $268,800 annually (R. 69-70). 

Their complaint alleges that Quantity-Limit Rule 203-1 
is invalid because the Commission did not afford the deal¬ 
ers, as interested parties, the hearing required by the quan¬ 
tity-limit proviso of Sec. 2(a) of the Clayton Act and by 
Secs. 4, 7 and 8 of the Administrative Procedure Act and 
by the Federal Constitution (R. 75). 

It alleges that Quantity-Limit Rule 203-1 is invalid 
because it is not supported by the Commission’s findings; 
is vague, indefinite, and ambiguous; is arbitrary, capri- 
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cions, an abuse of and failure to exercise discretion; is in 
excess and abuse of statutory jurisdiction, authority and 
limitations and short of statutory right; is unsupported by 
substantial evidence or any evidence; and is unwarranted 
by the facts (E. 75). 

For many years these dealers have been allowed by 
their suppliers a discount based on the annual volume of 
their purchases. This is the price structure which has pre¬ 
vailed historically and now prevails generally in the indus¬ 
try. These annual discounts must be presumed to be cost- 
justified and legal under Sec. 2(a) of the Robinson-Patman 
Act. They constitute a recognition of differences in the 
cost of manufacture, sale and delivery resulting from the 
differing methods and quantities in which tires and tubes 
are sold to different customers. They are also based upon 
recognition of the fact that independent tire dealers per¬ 
form necessary wholesaling, warehousing, selling, adver¬ 
tising, credit, promotional, and other essential functions 
for the manufacturer and for smaller dealers in their 
neighborhoods, at a substantial saving in cost to the manu¬ 
facturer and consequently to the consumer. Such dealers 
are thus entitled to a lower price to compensate them for 
taking over these functions and to enable them to compete 
against others who do not perform these functions, and 
who, therefore, have a lower cost of doing business. The 
effect of the Commission’s rule will inevitably be to alter 
radically the prices at which independent dealers purchase 
tires. The announced intention of the Commission is to 
wipe out all such annual volume discounts and change the 
entire pricing structure from an annual volume basis to 
a single order and shipment basis with a quantity limit 
of a carload. This will seriously impair the ability of 
dealers to compete in the sale of tires and tubes and to 
continue to perform the functions above mentioned (E. 
75-76). 
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The complaint alleges that the Commission’s Rule does 
not apply equally to all sellers and purchasers. Nor does 
it apply to all low prices. Because of its indefiniteness it 
will not be construed in the same way by all sellers and 
purchasers. These inequalities will cause disruption of 
these dealers’ businesses, uncertainty of contract and loss 
of customers. The Rule will drastically and injuriously 
affect the contractual relations existing between the deal¬ 
ers and their respective suppliers and customers and will 
cause the dealers great financial loss (R. 76). 

Unless the Rule is adjudged unlawful and annulled, the 
dealers will suffer great and irreparable injuries (R. 76). 

The District Judge, on motion of defendants, dismissed 
the complaint on the grounds (a) that the Court lacked 
jurisdiction, and (b) that the complaint failed to state a 
claim upon which relief could be granted (R. 241-242). 


Statutes and Regulations Involved 

The following statutes and regulations are involved in 
this case: 

1. Section 2(a) of the Robinson-Patman Act (49 Stat. 
1526, 15 TJ. S. C. 13), which is set forth in the Ap¬ 
pendix hereto. 

2. Section 10 of the Administrative Procedure Act (60 
Stat. 243, 5 U. S. C. 1009), which is set forth in the 
Appendix hereto. 

3. Federal Trade Commission Quantity-Limit Rule 
203-1, 17 F. R. 113 et seq., which is set forth in the 
Appendix hereto. 
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Statement of Points 

These appellants adopt the Statement of Points con¬ 
tained in the Joint Brief aforesaid. 

Summary of Argument 

These appellants adopt the Summary of Argument 
contained in the Joint Brief aforesaid. 

Additionally, they urge that, as plaintiff-dealers, they 
are completely and effectively deprived by the ruling below 
of an opportunity to secure a review of the Quantity-Limit 
Buie if the manufacturers should conform to it. The order 
of dismissal violates the maxim of equity that there can be 
no wrong without a remedy. 

Argument 

These appellants adopt the Argument contained in the 
Joint Brief aforesaid. 


I 

The dismissal below deprives plaintiffs of a rem¬ 
edy, and violates the precept that there can be no 
wrong without a remedy. 

Believing themselves to have involved in this appeal an 
additional important element warranting the relief prayed 
for below, these appellants, whom we shall hereafter refer 
to as dealers, submit the following additional and separate 
argument in support of a reversal. 

If the manufacturers should comply with the Rule, the 
dealers, an integral and essential element of the industry, 



will forever be barred and deprived of an opportunity to 
test the validity of the Rule. The proceedings which the 
Commission suggests might eventually provide judicial 
review are: (1) an enforcement proceeding by the Com¬ 
mission under Sec. 11 of the Clayton Act; (2) a treble 
damage action pursuant to Sec. 4 of the Clayton Act by the 
person injured through violation of the Rule; (3) an action 
by the United States pursuant to Sec. 15 of the Clayton Act 
to enjoin violation of the Rule; and (4) an action by a 
private person pursuant to Sec. 16 of the Clayton Act to 
enjoin violation of the Rule. 

But if the manufacturers comply with the Rule it would 
be impossible for anyone to institute any of the four types 
of proceedings suggested by the Commission, and a judicial 
review of the Rule could never be had. The dealers would 
thus suffer disruption of business, loss of customers, loss 
of annual volume discounts, and impairment of contractual 
rights by reason of a rule which is adequately alleged to 
be invalid. 

That these appellants are legally justified in assuming 
that the manufacturers will comply with the Rule is clear 
from the statement of the Supreme Court in Columbia 
Broadcasting System v. United States, 316 U. S. 407 (1942) 
at p. 418: 

“It is common experience that men conform their 
conduct to regulations by governmental authority so 
as to avoid the unpleasant legal consequences which 
failure to conform entails .’’ 

In Owings v. Bull, 34 U. S. 607 (1835), Justice Stoby 
said at page 628: 

“The law will never presume that parties intend 
to violate its precepts;” 

While the dealers are fully warranted under the law in 
assuming that the manufacturers will conform to the Rule, 
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nevertheless, the Commission still might ask what would 
be the position of the dealers if the manufacturers should 
not comply. Assume a manufacturer willing to expose 
itself to the risk of treble damages and other sanctions by 
continuing to grant the old annual volume discounts to 
dealers. Dare the dealers buy at such prohibited discount 
in the face of the Robinson-Patman Act which makes it 
unlawful knowingly to receive discriminations in price? 
(Sec. 2(a) of the Clayton Act.) The dealer could do so, 
but again, as stated in the Columbia Broadcasting System 
case, it is common experience that men conform their con¬ 
duct to regulations by governmental authority. 

Where, then, does the dealer have an opportunity to 
test the validity of the Rule which so vitally and injuriously 
affects his business and his existing contractual rights, if 
he does not have it in this case? The only answer is, he is 
totally deprived of a remedy. It is an elementary maxim 
of equity jurisprudence that there is no wrong without a 
remedy. Leo Feist, Inc. v. Young, 138 F. 2d 972, 974 (CA- 
7, 1943). 

True, the learned District Judge’s memorandum opinion 
states (R. 240-241) that the Commission’s Rule “causes no 
injury,” but the legitimate test is not whether the Judge 
states the Rule causes no injury, but rather whether the 
complaint states the Rule causes wrongful injury. 

These appellants submit they are squarely in the posi¬ 
tion of the plaintiff in Columbia Broadcasting System 
v. United States, 316, U. S. 407. There the regulations 
of the Federal Communications Commission prescribed 
“rules which govern the contractual relationships between 
the stations and the networks” (316 U. S. 417). Here the 
order of the Federal Trade Commission prescribed a rule 
which governs the contractual relationships between these 
appellants as purchasers of tires and tubes and the manu¬ 
facturers as sellers (R. 76). 
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There the suggestion was advanced that “all stations 
are left free to enter into contracts or not as they choose” 
(316 U. S. 419). Here the learned District Judge in his 
memorandum opinion said, “Individuals are as free as 
they have always been to conduct their business as they 
please, * * (R. 241). This contention was answered in 

the Columbia Broadcasting System case at page 419, where 
the Court said, 

“They are free only in the sense that all those 
who do not choose to conform to regulations which 
may be determined to be lawful are free by their 
choice to accept the legal consequences of their acts.” 

Here the learned District Judge in his memorandum 
opinion said, “* # * failure to comply with it (the Com¬ 
mission’s Rule) carries no sanction,” and “• * * the Rule 
governs no contractual relationships in any way” (R. 240). 
There it was held (p. 422) that the suit in equity was “un¬ 
affected by the fact that the regulations are not directed 
to appellant and do not in terms compel action by it or 
impose penalties upon it because of its action or failure to 
act. It is enough • • • that the regulations purport 
to operate to alter and affect adversely appellant’s con¬ 
tractual rights and business relations with station owners 
• * Moreover, the allegation in appellants’complaint, 
standing admitted on the motion to dismiss, says the Rule 
will drastically and injuriously affect the contractual rela¬ 
tions existing between appellants and their respective sup¬ 
pliers and customers (R. 76). 

There the contention was advanced that the regulations 
were not reviewable because their promulgation did not 
operate of their own force to deny or cancel a license (p. 
417). Here the learned District Judge in his memorandum 
opinion said, “• * * failure to comply with it (the Com¬ 
mission’s Rule) carries no sanction. It could not, there¬ 
fore, be an order or rule of an administrative character 
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which is reviewable as such. It regulates no conduct and 
causes no injury” (E. 240-241). The Supreme Court dis¬ 
posed of such a contention in the Columbia Broadcasting 
System case in 316 U. S. 407 at pages 417-418 as follows: 

“The regulations are not any the less reviewable 
because their promulgation did not operate of their 
own force to deny or cancel a license. It is enough 
that failure to comply with them penalizes licensees, 
and appellant, with whom they contract. • • • Un¬ 
like an administrative order or a court judgment 
adjudicating the rights of individuals, which is bind¬ 
ing only on the parties to the particular proceeding, 
a valid exercise of the rule-making power is ad¬ 
dressed to and sets a standard of conduct for all to 
whom its terms apply. It operates as such in ad¬ 
vance of the imposition of sanctions upon any par¬ 
ticular individual. • • • Such regulations have 
the force of law before their sanctions are invoked 
as well as after.” 

“Prevention of impending injury by unlawful action is 
a well-recognized function of courts of equity.” Pierce v. 
Society of Sisters, 268 U. S. 510, 536 (1925). v 


Conclusion 

A most recent exposition of the manner in which a 
court of equity gave an entire Nation-wide industry the 
definite answer to which it was entitled is embodied in an 
opinion of the Supreme Court of the United States filed 
January 12,1953, entitled American Trucking Associations 
v. United States, Eastern Motor Express v. United States, 
and Secretary of Agriculture v. United States, Dockets 26, 
35 and 36, 21 United States Law Week 4096 (U. S. Su¬ 
preme Court, Jan. 12,1953). Docket 26 came there on ap¬ 
peal from the United States District Court for the Northern 
District of Alabama (101 F. Supp. 710), and Dockets 35 
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and 36 came there on appeal from the United States Dis¬ 
trict Conrt for the Southern District of Indiana (103 F. 
Snpp. 694). A total of six suits had been instituted by a 
great many plaintiffs who are members of the motor car¬ 
rier industry to test the validity of certain rules of the In¬ 
terstate Commerce Commission in District Courts under 
28 U. S. C. Secs. 2321-2325. 

The L C. C. had prescribed rules to regulate the man¬ 
ner in which motor carriers procure or provide by lease or 
interchange the equipment used by them in performing 
services. The rules had been promulgated after an inves¬ 
tigation instituted by the Commission in January, 1948. 
The rules were far-reaching, affected a great industry, and 
were challenged by the industry as being invalid for want 
of statutory authority, in violation of the guaranties of 
the Fifth Amendment, and arbitrary, capricious and an 
abuse of discretion. 

The District Courts took jurisdiction of the cases and 
tried and determined them on the merits. The Supreme 
Court, on the appeals, affirmed the judgments of the Dis¬ 
trict Courts upholding the validity of the rules. The im¬ 
portance of these cases for our purposes here is not in the 
upholding of the challenged rules, but rather in the assump¬ 
tion of jurisdiction by the Courts and their determination 
of a tremendous impact upon that industry. It now has 
the answer; it now knows that the rules are valid; and it 
now can take steps to accommodate and adjust itself to the 
new order. 

In contradistinction to the learned opinion below in the 
case at bar, is the language of the three-judge court in 
Alabama (American Trucking Ass’ns. v. United States 
(N. D. Ala., 5 D. 1951), 101 F. Supp. 710, 719): 

“The judicial process is not designed to function 
in a vacuum and the laborious review we have ac- 
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corded to the voluminous record and its exhibits has 
served to clarify, not to becloud, the issues npon 
which the main battle-line is to be drawn.” 

• 

It is submitted that the same reasons which impelled 
the Supreme Court to reverse the District Court’s dis¬ 
missal of the complaint in the Columbia Broadcasting Sys¬ 
tem case for want of jurisdiction are clearly applicable 
here to support the reversal of the District Court’s dis¬ 
missal of the complaint for want of jurisdiction. 

Respectfully submitted, 

Raymond F. Hayes 
J. Glenn Shehee 
J. Strouse Campbell 
Attorneys for Plaintiffs-Appellants. 


[appendix follows] 



APPENDIX 


Sec. 2(a) of the Clayton Act as amended by the Robinson- 
Patman Act (38 Stat. 730; 49 Stat. 1526; 15 U. S. C. 
§ 13(a). 

It shall be unlawful for any person engaged in com¬ 
merce, in the course of such commerce, either directly or 
indirectly, to discriminate in price between different pur¬ 
chasers of commodities of like grade and quality, where 
either or any of the purchasers involved in such discrimi¬ 
nation are in commerce, where such commodities are sold 
for use, consumption, or resale within the United States 
or any Territory thereof or the District of Columbia or 
any insular possession or other place under the jurisdic¬ 
tion of the United States, and where the effect of such 
discrimination may be substantially to lessen competition 
or tend to create a monopoly in any line of commerce, or 
to injure, destroy, or prevent competition with any person 
who either grants or knowingly receives the benefit of such 
discrimination, or with customers of either of them: Pro¬ 
vided, That nothing herein contained shall prevent differ¬ 
entials which make only due allowance for differences in 
the cost of manufacture, sale, or delivery resulting from 
the differing methods or quantities in which such commodi¬ 
ties are to such purchasers sold or delivered: Provided, 
however, That the Federal Trade Commission may, after 
due investigation and hearing to all interested parties, fix 
and establish quantity limits, and revise the same as it 
finds necessary, as to particular commodities or classes of 
commodities, where it finds that available purchasers in 
greater quantities are so few as to render differentials 
on account thereof unjustly discriminatory or promotive 
of monopoly in any line of commerce; and the foregoing 
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shall then not be construed to permit differentials based 
on differences in quantities greater than those so fixed and 
established: And provided further, That nothing herein 
contained shall prevent persons engaged in selling goods, 
wares, or merchandise in commerce from selecting their 
own customers in bona fide transactions and not in restraint 
of trade: And provided further, That nothing herein con¬ 
tained shall prevent price changes from time to time where 
in response to changing conditions affecting the market 
for or the marketability of the goods concerned, such as 
but not limited to actual or imminent deterioration of 
perishable goods, obsolescence of seasonal goods, distress 
sales under court process, or sales in good faith in discon¬ 
tinuance of business in the goods concerned. 


Sec. 10 of the Administrative Procedure Act (June 11, 
1946, c. 324, § 10, 60 Stat. 243. 5 U. S. C. Sec. 1009). 

Except so far as (1) statutes preclude judicial review 
or (2) agency action is by law committed to agency dis¬ 
cretion. 


Rights of Review 

(a) Any person suffering legal wrong because of any 
agency action, or adversely affected or aggrieved by such 
action within the meaning of any relevant statute, shall be 
entitled to judicial review thereof. 

Form and Venue of Proceedings 

(b) The form of proceeding for judicial review shall 
be any special statutory review proceeding relevant to the 
subject matter in any court specified by statute or, in the 
absence or inadequacy thereof, any applicable form of 
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legal action (including actions for declaratory judgments 
or writs of prohibitory or mandatory injunction or habeas 
corpus) in any court of competent jurisdiction. Agency 
action shall be subject to judicial review in civil or criminal 
proceedings for judicial enforcement except to the extent 
that prior, adequate, and exclusive opportunity for such 
review is provided by law. 


Acts Review&ble 

(c) Every agency action made reviewable by statute 
and every final agency action for which there is no other 
adequate remedy in any court shall be subject to judicial 
review. Any preliminary, procedural, or intermediate 
agency action or ruling not directly reviewable shall be 
subject to review upon the review of the final agency action. 
Except as otherwise expressly required by statute, agency 
action otherwise final shall be final for the purposes of this 
subsection whether or not there has been presented or 
determined any application for a declaratory order, for 
any form of reconsideration, or (unless the agency other¬ 
wise requires by rule and provides that the action mean¬ 
while shall be inoperative) for an appeal to superior 
agency authority. 

Relief Pending Review 

(d) Pending judicial review any agency is authorized, 
where it finds that justice so requires, to postpone the 
effective date of any action taken by it. Upon such con¬ 
ditions as may be required and to the extent necessary to 
prevent irreparable injury, every reviewing court (includ¬ 
ing every court to which a case may be taken on appeal 
from or upon application for certiorari or other writ to a 
reviewing court) is authorized to issue all necessary and 
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appropriate process to postpone the effective date of any 
agency action or to preserve status or rights pending con¬ 
clusion of the review proceedings. 


Scope of Review 

(e) So far as necessary to decision and where pre¬ 
sented the reviewing court shall decide all relevant ques¬ 
tions of law, interpret constitutional and statutory pro¬ 
visions, and deter min e the meaning or applicability of the 
terms of any agency action. It shall (A) compel agency 
action unlawfully withheld or unreasonably delayed; and 
(B) hold unlawful and set aside agency action, findings, 
and conclusions found to be (1) arbitrary, capricious, an 
abuse of discretion, or otherwise not in accordance with 
law; (2) contrary to constitutional right, power, privilege, 
or immunity; (3) in excess of statutory jurisdiction, au¬ 
thority, or limitations, or short of statutory right; (4) 
without observance of procedure required by law; (5) 
unsupported by substantial evidence in any case subject to 
the requirements of sections 1006 and 1007 of this title or 
otherwise reviewed on the record of an agency hearing 
provided by statute; or (6) unwarranted by the facts to 
the extent that the facts are subject to trial de novo by the 
reviewing court. In making the foregoing determinations 
the court shall review the whole record or such portions 
thereof as may be cited by any party, and due account shall 
be taken of the rules of prejudicial error. 


Quantity-Limit Rule 203-1 (17 F. R. 113 et seq.). 

The quantity limit as to replacement tires and tubes 
made of natural, or synthetic rubber for use on motor vehi¬ 
cles as a class of commodity is twenty thousand (20,000) 
pounds ordered at one time for delivery at one time. 





